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Decisions

¶ 429

Expiration Of Civilian Agency Task Order 
Protest Jurisdiction Barred Protests, 
GAO Finds; Quick Reinstatement Of 
Jurisdiction Likely 

Analytic Strategies LLC et al., Comp. Gen. Dec. 
B-413758.2 et al., 2016 CPD ¶ 340

Government Accountability Office jurisdiction 
to hear protests concerning civilian agency task 
or delivery order protests expired Sept. 30, 2016, 
precluding GAO jurisdiction over later-filed pro-
tests of a task order under a General Services 
Administration multiple-award indefinite-delivery, 
indefinite-quantity (IDIQ) contract. Although GSA 
would award the task order on behalf of a Depart-
ment of Defense agency that funded the task order, 
GAO still lacked jurisdiction, the U.S. Comptroller 
General said in dismissing the protests.

GSA issued a task order request (TOR) for 
mission-support services for the Joint Impro-
vised-Threat Defeat Agency, a DOD agency cre-
ated to address threats from improvised explosive 
devices. GSA issued the TOR April 20, 2016, un-
der Federal Acquisition Regulation subpt. 16.5, 
to contractors holding GSA’s One Acquisition 
Solution for Integrated Services small business 
multiple-award IDIQ pool 1 contracts. The esti-
mated value of the task order is $126 million to 
$132.7 million.

Analytic Strategies LLC and Gemini Industries 
Inc. responded to the TOR. After GSA decided to 
drop their proposals from consideration, Analytic 
Strategies and Gemini Industries filed protests in 
October 2016. GSA sought dismissal on the ground 
that GAO’s jurisdiction to hear the protests, which 

is grounded in the Federal Acquisition Streamlining 
Act (FASA), had expired.

FASA established a bar against protests 
involving military and civilian agency task and 
delivery orders issued under multiple-award IDIQ 
contracts, with the exception of protests alleg-
ing that an order increased the scope, period or 
maximum value of an underlying IDIQ contract. 
See P.L. 103-355, codified in Titles 10 and 41, U.S. 
Code. The National Defense Authorization Act 
(NDAA) for Fiscal Year 2008 amended FASA to 
grant GAO limited jurisdiction to hear protests 
involving military and civilian agency orders val-
ued at more than $10 million. This added to the 
existing jurisdiction to hear protests concerning 
orders that increase the scope, period or maximum 
value of the underlying IDIQ contract. The 2008 
NDAA included a sunset provision under which 
the general bar on GAO task and delivery order 
jurisdiction would have expired May 27, 2011.

The FY 2012 NDAA amended GAO’s jurisdic-
tion to reinstate the FASA task and delivery order 
bar, the $10 million exception and the exception 
concerning IDIQ scope. The 2012 NDAA also es-
tablished a new Sept. 30, 2016 sunset date for ju-
risdiction to hear protests related to orders issued 
under Title 41 authority and valued in excess of $10 
million. See 41 USCA § 4106(f).

Under this sunset provision, GAO’s exclusive 
jurisdiction over civilian agency task and deliv-
ery order protests valued in excess of $10 million 
expired Sept. 30, 2016. That expiration effectively 
reinstated the original FASA prohibition on GAO’s 
task order jurisdiction, GAO said. Because § 4106, 
“applies to task and delivery order contracts en-
tered into under section[] 4103” of Title 41, the 
reinstated prohibition on GAO’s task order jurisdic-
tion applies to protests of orders issued against task 
and delivery order contracts entered into under  
§ 4103, i.e., multiple-award IDIQ contracts awarded 
by civilian agencies, GAO said.

Analytic Strategies and Gemini Industries 
challenged their elimination from consideration 
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for a task order to be issued under a multiple-award 
IDIQ awarded by GSA, a civilian agency, under the 
authority and procedures in Title 41. And the protests 
were filed after the Sept. 30, 2016 expiration of GAO’s 
jurisdiction over protests involving task and delivery 
orders issued under civilian agency IDIQ contracts, 
GAO said.

GAO rejected Analytic Strategies’ argument 
that, because the task order relied on DOD funds, 
incorporated DOD regulations and provided servic-
es to a DOD agency, GAO had protest jurisdiction 
under 10 USCA § 2304c(e), rather than 41 USCA 
§ 4106(f).

Titles 10 and 41 do not authorize a different 
result because the agency that will benefit from the 
task order or fund or place the order, is an agency 
covered by Title 10. Title 41 grants civilian agencies 
authority to award IDIQ contracts, describes the 
ordering process and sets limits on jurisdiction over 
protests of placement of orders, GAO said. 

The jurisdictional bar to protests applied in this 
case because the bar is established under the Title 
41 statutory framework authorizing multiple-award 
IDIQ contracts. The protesters did not argue that the 
order would increase the scope, period or maximum 
value of the underlying IDIQ contract, GAO said in 
concluding that GAO lacked jurisdiction to consider 
the protests.

F Note—1. GAO noted that the 2013 NDAA amended 
Title 10 to delete the sunset language for military 
agency task and delivery orders. See 10 USCA § 
2304c(e). This change permanently established GAO’s 
jurisdiction to hear protests involving Title 10 task 
and delivery orders valued in excess of $10 million. 

2. GAO recently dismissed another task order 
protest on the same jurisdictional ground. See HP 
Enter. Servs., LLC, Comp. Gen. Dec. B-413382.2, 
2016 CPD ¶ 343. HP Enterprise had the added twist 
that an earlier HP protest was dismissed after the 
agency agreed to take corrective action. In the later, 
post-sunset protest, HP argued that GAO should take 
jurisdiction because the protest was a continuation 
of the earlier protest. GAO rejected that argument, 
noting that when “an agency takes corrective action 
in response to a protest under which it reevaluates/
reconsiders its prior source selection decision, we 
view such corrective action as superseding the prior 
action, rendering a protest challenging that prior 
action moot.”

3. The GAO’s decision in Analytic Strategies con-
firmed the prediction in a recent FeaTure CommenT 
that, if GAO’s jurisdiction lapsed, DOD agencies could 
avoid protests by filling requirements through civil-
ian agency IDIQ contracts. See McCullough, Anstett 
and Tucker, Feature Comment, “Waiting For The 
Sunset—The Looming End Of Oversight For Civilian 
Agency Task And Delivery Order Procurements,” 58 
GC ¶ 128. 

The FeaTure CommenT analyzed GAO jurisdiction 
over civilian agency task order protests and argued 
that ending that protest jurisdiction is bad policy. 
Task order protests are rising, as are protests involv-
ing civilian agencies. Moreover, the effectiveness rate 
of protests involving civilian agencies exceeds the rate 
for protests involving military agencies, for which 
GAO has permanent task order protest jurisdiction. 
Citing this data, the FeaTure CommenT concluded that 
GAO task order protest jurisdiction has produced 
good results and that, compared to military task or-
ders, there is an even greater need for independent 
oversight of civilian agency task and delivery order 
procurements. 

4. Recent legislative action indicates that GAO 
protest jurisdiction is likely to be reinstated soon. 
The conference report for the 2017 NDAA includes 
provisions that would permanently authorize pro-
tests of civilian agency task and delivery orders with 
values exceeding $10 million. For protests of military 
agency task and delivery orders, the conference report 
would modify 10 USCA § 2304c(e)(1)(B) to increase 
the minimum value of a task or delivery order that 
may be protested from $10 million to $25 million. 
See conference report § 835. The conference report 
does not include provisions from the Senate bill that 
would amend 10 USCA § 2304c(e) to prohibit task 
and delivery order protests if the secretary of defense 
has appointed an ombudsman to review complaints 
related to task and delivery order contracts.

In addition, a second, separate legislative effort 
would also reinstate GAO protest jurisdiction over 
civilian agency task and delivery orders. H.R. 5995, 
the GAO Civilian Task and Delivery Order Protest 
Authority Act of 2016, makes permanent GAO’s au-
thority to hear a contractor’s protest involving civilian 
agency task and delivery orders in excess of $10 mil-
lion. H.R. 5995 passed the House September 21 and 
passed the Senate November 30.

5. Jim McCullough, an attorney at Fried, Frank, 
Harris, Shriver & Jacobson LLP in Washington D.C., 
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said that § 835 of the conference report “reflects a 
sensible compromise that balances the need for pro-
test oversight of high-dollar task and delivery order 
procurements with the cost and delays associated 
with such protests.” McCullough also said that it will 
be “interesting to see the results of the comprehensive 

report concerning the impact of the protest process 
on DOD acquisitions that is required by § 885 of the 
conference report.” The report, which will analyze 
protests filed with contracting agencies, GAO and the 
Court of Federal Claims, is to be submitted within one 
year of the enactment of the 2017 NDAA.


